SERVED: Decenber 22, 2005
NTSB Order No. EA-5198

UNI TED STATES OF AMERI CA

NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D. C.

| ssued under del egated authority (49 C. F. R 800. 24)
on the 22" day of Decenber, 2005

MARI ON C. BLAKEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant,
Dockets SE-17367
V. and SE-17368
LAURENT CLAUDE COUDRAY, and
DAVI D PORTER GOCDVAN

Respondent s.
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ORDER DI SM SSI NG APPEAL

Respondents have filed a notion to file late appeal, to
whi ch the Adm nistrator has responded with a notion to dismss
|ate-filed appeal. For the reasons discussed bel ow, respondents
notion is denied and the Adm nistrator’s notion is granted.

On Cct ober 12, 2005, Chief Adm nistrative Law Judge WIIiam
E. Fower, Jr., issued an oral initial decision affirmng
suspensi ons of respondents’ pilot certificates but nodifying the
periods of suspension from 270 to 180 days for respondent Coudray
and 180 to 120 days for respondent Goodman. The Board' s Rul es of
Practice (49 CFR Part 821) require that an appeal from a decision
of a law judge be filed within 10 days after the date on which
the oral initial decision was rendered.' Accordingly, the time

! Section 821.47 provides, in part, as follows:
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for filing a notice of appeal fromthe |law judge s decision in
this case expired on COctober 24, 2005.2 Respondents did not file
a notice of appeal by this date. Rather, their counsel submtted
a notion to file |l ate appeal, postnarked Novenber 3, 2005, 3
asking the Board to accept their |ate appeal for good cause. In
the notion, respondents’ counsel, whose office is in Fort
Lauderdal e, Florida, points out that Hurricane Wl ma struck
Florida on the norning of October 24, and asserts that because of
the resulting damage his office was closed “until today.” It is
not clear which date “today” refers to. As previously noted, no
date appears on the certificate of service, and the handwitten
date “Novenber 1, 2005” appears beneath counsel’s signature on
the notion, but the envel ope is postmarked Novenber 3.

The Adm ni strator disputes respondents’ counsel’s assertion
that his office was closed until the day he filed his notion in
this case, noting that on Cctober 31, respondents’ counsel faxed
docunents to the FAA in connection with a different enforcenent
case. (The Adm nistrator attached to her notion copies of these
docunents, which were sent fromrespondents’ counsel’s fax
nunber.*) Therefore, the Administrator argues there is no good
cause for extending the appeal filing period to Novenber 3. The
Adm ni strator further points out that even if respondents’
counsel s office was cl osed for several days as a result of
hurri cane damage, filing a notice of appeal is a sinple task that

(..continued)
§ 821.47 Notice of Appeal

A party may appeal froma |law judge's initial decision
or appeal able order by filing with the Board, and
si mul taneously serving upon the other parties, a notice of
appeal, within 10 days after the date on which the oral
deci sion was rendered or the witten initial decision or
appeal abl e order was served.

2 October 22 was a Saturday; therefore, in accordance wth
49 CFR. 821.10, respondents’ notice of appeal was due on the next
busi ness day, which was October 24, 2005.

3 According to 49 CFR 821.7(a)(4), docunents are deened
filed on the date of the postmark if there is no mailing date on
the certificate of service. A handwitten date of “Novenber 1,
2005” appears on the last page of the notion itself, but no date
appears on the certificate of service. Therefore, respondents’
nmotion to accept |ate appeal is deened to have been filed on
Novenber 3, 2005.

* Respondents’ counsel has not responded to the
Adm nistrator’s notion, or taken issue with her assertion that he
f axed t hese docunents to the FAA on Cctober 31.
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coul d have been acconmplished in a tinely manner and that even by
a sinple phone call could have been sufficient to indicate an
appeal was cont enpl at ed.

Wt hout good cause to excuse a failure to file a tinely
notice of appeal, or a tinely request to file one out of tine, a
party’s appeal will be dism ssed. See Adm nistrator v. Hooper, 6
NTSB 559 (1988). 1In this case, good cause has not been shown for
respondents’ late-filed appeal. Wile an office closure due to
hurri cane damage m ght well constitute good cause for a |late
filing, it appears to be undi sputed that respondents’ counsel’s
of fice was open and counsel was transacting business with the FAA
as of Cctober 31. Accordingly, good cause does not exist for
delaying the filing period to Novenber 3.

ACCCRDI NA&Y, |IT IS ORDERED THAT:

Respondents’ notice of appeal is dism ssed.

Ronald S. Battocch
General Counse



